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Summary 



In the Notification and Federal Employee Antidiscrimination and Retaliation Act, 
(No FEAR Act), P.E. 107-174, Congress found that federal agencies lacked 
accountability for enforcement of federal anti-discrimination and whistleblower statutes 
since any monetary judgment against an agency was paid from the Judgment Fund of 
the U.S. Department of Justice, rather than the agency’s own operating budget. The Act 
addresses the problem by requiring agencies to reimburse the Treasury for any judgment 
or settlement of federal employee discrimination or whistleblower reprisal claims. In 
addition, individual agencies and the Equal Employment Opportunity Commission must 
post annual statistics on their websites, setting forth the numbers of complaints filed, 
pending, and resolved; the amount paid out on such claims; the number of employees 
disciplined for discrimination, retaliation, or harassment; and an examination of any 
trends in those statistics, including a causal analysis, the practical knowledge obtained 
in the process, and any planned or completed improvements made to the complaint 
resolution procedures of each agency. 



President Bush signed P.E. 107-174, popularly known as the “No FEAR Act,” into 
law on May 15, 2002. The new law, which applies only to the federal sector, grew out 
of hearings before the House Judiciary Committee, focusing on “chronic problems of 
discrimination and retaliation” against federal employees and a lack of employing agency 
accountability. Of particular concern were “several recent class action suits based on 
discrimination brought against federal agencies” and a substantial jury award in favor of 
a senior social scientist for the Environmental Protection Agency who had been retaliated 
against “for disagreeing with that agency on a matter of science.”^ As a response, the Act 
seeks to make federal agencies more accountable for prohibited personnel practices. First, 
any future settlements or judgments in federal employee discrimination and whistle- 
blower actions must be paid directly from the budget of the employing agency. Formerly, 



* See Findings, P.L. 107-174, § 101. 
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such costs were disbursed from the Judgment Fund, a permanent and indefinite 
appropriations to pay settlements and judgments against the federal government.^ 
Congress created the Fund to avoid the necessity for specific appropriations to cover 
government legal costs and, in theory, to allow for prompter payment. According to U.S. 
General Accounting Office (GAO) testimony, however, the Judgment Fund 

discourages accountability by being a disincentive to agencies to resolve matters 
promptly in the administrative processes; by not pursuing resolution, an agency could 
shift the cost of resolution from its budget to the Judgment Fund and escape scrutiny 
that would accompany a request for a supplemental appropriation. ^ 

In addition, the legislation requires each agency to file with Congress an annual report 
detailing the number of discrimination or whistle-blower cases filed with it, how the cases 
were resolved, the amount of any settlements, and the number of agency employee 
disciplines for discrimination or harassment. The Act’ s major provisions are considered 
in greater detail below. 

Payment of settlements and judgments. After October 1, 2003, agencies are 
required to reimburse the Judgment Fund out of their annual appropriations for the 
payment of judgments, awards, and settlements attributable to employee claims of 
discrimination, reprisals for whistleblowing, or for the exercise of appeal rights."^ As a 
background matter, federal law provides executive branch employees with three levels 
of review for such complaints of discrimination or reprisal. The first resides in the 
employing agency, after which administrative review may be had before outside 
investigative and adjudicatory bodies. Finally, the matter may be appealed to the federal 
courts. 

In cases alleging discrimination based on race, color, religion sex, national origin, 
age, or disability, the Equal Employment Opportunity Commission (EEOC) hears 
complaints filed by employees with their agencies and reviews agency decisions on those 
complaints.^ In addition to applicable civil rights laws, the Civil Service Reform Act of 
1978 (CSRA) establishes merit system principles for fair and nondiscriminatory treatment 
of the federal workforce and defines prohibited personnel practices, including reprisal for 
whistleblowing.® In the case of an employee who alleges that discrimination or retaliation 
was the motive for serious personnel actions, such as dismissal or suspension for more 
than 14 days, the employee can request a hearing before the Merit Systems Protection 
Board (MSPB). MSPB’s decision on such cases may then be reviewed by EEOC.’ 

Eor federal employees who believe that they have been subject to whistleblower 
reprisal, the Office of Special Counsel (OSC) will investigate their complaints and seek 
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